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PRESENTATION OF OLAF

The present research work examines the European Anti-Fraud Of-
fice (OLAF) under the profiles of internal governance, organization and
counter-crimes activities with cross-border dimension, through cooper-
ation with institutions, European Agencies and Member States. The ques-
tion that arises is that an organ, in charge of coordinating and investigat-
ing administrative matters, can efficiently represent a bank for both ir-
regularities and real frauds and other offenses causing detriment to fi-
nancial interests of European Union. Although the annual reports show
that the various transnational illicit raised by the Office represent about
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10% of the investigations carried out, they have a disadvantage of almost
40% of the complex damages to the Union's financial interests.

It should also by noted that the effective implementation of the ob-
jectives set out in the Lisbon Treaty on criminal cooperation is also based
on mutual recognition of judicial decisions, the first of which has affected,
on the one hand, the traditional mechanisms of judicial cooperation, and
on the other hand, have led to a tendency to legalize the procedures of
assistance and the consequent increase in direct relations between the
judicial authorities of different countries, with obvious tensions with
competitors' requirements regarding the respect of defensive guarantees
and fundamental rights.

The building of this mutual trust relationship between the authori-
ties of the various Member States, a true proportion of the principle of
mutual recognition, can only be based on the creation of common supra-
national networks, structures and organs capable of marking the transi-
tion towards the identification of coordinated and effective forms of
transnational crime (both judicial and police) and at the same time to pre-
pare for the full realization of a common judicial area, based on the prin-
ciples of European territoriality and the free movement of judicial deci-
sions. Eurojust and the European Judicial Network, OLAF and Europol,
are more concrete examples of an effort put in place by European institu-
tions since the Tampere European Council of 15-16 October 1999, which
has brought important results in the short run of few years, albeit unfor-
tunately still insufficient to deal with the new challenges of organized
crime and international terrorism.

The European project, ,wounded“ by the recent events of Brexit,
can no longer do without legal institutions and ,common® police bodies,
which can increase the ,specific weight” of a political state, still latent.
This resulted in an evolutionary process aimed at transforming the tradi-
tional mechanisms of cooperation between states and jurisdictions, to-
wards a direction which can be defined as transnational justice or, ac-
cording to some, progressive ,integration between jurisdictions”.

This a ,centripetal movement” that contrasts the ,centrifugal“ ten-
sions that are likely to upset the construction of the institutional architec-
ture of the Union and therefore find a new balance between the European
dimension of cooperation and investigative coordination and the wide-
spread sovereigns’ resistances, while maintaining the need to protect the
fundamental rights of European citizens. Within this perspective, the dif-
ferent modes of intervention of the new supranational bodies are set,
whose functional attributes, such as those of OLAF, have an administra-
tive nature, but seem to be essentially inspired by those exercised by the
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investigative bodies of the Member States, which in turn facilitated and
supported when the object of the investigation assumes a transnational
value. The ,verticality“ character, which, with the exception of the Euro-
pean Judicial Network, identifies the various types of collaboration mod-
ules developed by the three major Euro-Unit Agencies, and in particular
the European Anti-Fraud Office, in the relationship with the authorities
of different Member States does not in any way imply the exercise of au-
thoritative powers vis-a-vis national investigative bodies.

However, it is certain that, following the entry into force of the
Treaty of Lisbon, there has been a change of perspective, in which the
area of Freedom, Security and Justice, under the foreseen provision in art.
3 TEU has somewhat ,scaled down" the internal market from the apex of
the EU's priorities, thus becoming the center of the next steps in the inte-
gration process. To this end, the Court of Justice has ,imposed“ some gen-
eral principles of Community law (e.g. loyal cooperation, the principle of
non-discrimination, protection of rights of defense and privacy) not only
to the specific area of criminal judicial cooperation but also for adminis-
trative inquiries. Then, OLAF is certainly an important example to exam-
ine in concrete terms whether and how a European administrative body
can perform its functions in correlation with various transnational of-
fenses and whether the regulatory, organizational and resources pre-
pared are sufficient to ensure effective cooperation with various organi-
zations, national and European, involved. In other words, this is a signifi-
cant ,test bench” for all European and transnational administrative law
and cooperation, whose construction has often offered alternate results.

THE PROTECTION OF THE EU’S FINANCIAL INTEREST

The realization of an adequate protection of public body’s eco-
nomic integrity (such as public entities, or even States) is a goal that can
be, in theory, pursued by different paths. However, it's a common and da-
ting use of each national entity to adopt a mixed and interconnected sys-
tem of criminal laws with the purpose of contrast the more serious of-
fenses affecting the financial interests of the Public economy, supported
by a system of administrative sanction for less serious cases or mere ir-
regularities, and the presence of public low enforcement and monitoring.
At the beginning of the future European Union, however, it prevailed the
idea to exclude criminal law from the single market [1: 45], and was fa-
voured the harmonization in private enterprise sectors. According to the
traditional approach, competence has been allocated entirely for the
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Member States, only holders of the power to act against suspected perpe-
trators of criminal offenses affecting the Community's financial interests.
The Community institutions (in particular the Commission) was
the only public body recognized to perform administrative investigations,
which may eventually lead to a request to the Member State to undertake
criminal prosecution. Over time, however, many things have changed
and, by contrary, the fight against frauds to the EU budget has become the
fields in which most, in the last twenty years, a core group of European
criminal law has been, although imperfectly, developed; this is an affir-
mation in which everyone can be broadly agree. In fact, the European Un-
ion, since the Maastricht Treaty of 1992 and followed by that of Amster-
dam of 1997, provides among its objectives the creation of a common
area of Justice [2: 112], to pursue, atleast initially, through harmonization
of existing criminal offense under the laws of States, the protection of EU
financial interests, the so-called , PFI sector”. It was evident, following the
modifications to the financing system of the years 70s, the need for spe-
cific protection to that priority community interest. Since Copenhagen
European Council of 1993, member states admitted their inadequate
management of Community funds, and concluded to address Community
fraud in the way that they dealt with the problem of domestic fraud.

This project was formalized in an agreement during the 1994 Corfu
European Council and started with the preparation of a typical act of the,
at that time, ,newly”“ born Third Pillar (art. K.3.2 Treaty of Maastricht),
and in particular a convention, defined, in fact, the ,Convention on pro-
tection of the financial interests of the European Communities®, in July
1995, followed by three protocols between 1996 and 1997. The Conven-
tion entered into force on 17 October 2002 and has been ratified by all of
the older and most of the new EU Member. The Convention and the pro-
tocols were intended to harmonize definitions of criminal cases, espe-
cially those relating to the conduct which were seen as more contrary to
the interests of the Community budget, and in particular those of fraud,
corruption and money laundering. Being the PFI Convention an instru-
ment of the so-called , third Pillar” of the Union, the same was not born as
a self-executing legislative instrument, unlike, for example, Regulations,
acts instead of the typical so-called first pillar which that, however, did
not involve criminal law. The purpose of harmonization was also to facil-
itate judicial cooperation between the authorities of the various Member
States, mindful of the frequent transnational nature of fraud Community.

It was originally the previous article 209A of the Treaty of Maas-
tricht to establish that, for the purpose to fight frauds against financial
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interest of the Community, member states shall adopt the same provi-
sions used to fight frauds against their own financial interests and, at the
same time, a normative base for coordination of their action with the sup-
port of the Commission. The article 209A was, in turn, a reception of the
»assimilation principle for the protection of national and communitarian
interest, affirmed few years before by the Court of Justice in the ,Greek
maize“ case [3]. By judging Greece for failing to effectively pursued a case
of fraud concerning maize imports from Yugoslavia, the Court, laying
down the general obligation of Member States to crack down on viola-
tions of Community Law by effective, proportionate and dissuasive sanc-
tions, it had also specified the content of this obligation.

Although it was still left to the States the choice of penalties, they
must ensure that the repression of breaches of Community law has to
happen with the same ,iron fist“ used for violations of domestic law and
still be able to give to the penalty an effective character, proportionate
and dissuasive. In another subsequent judgment, the Court confirmed
and clarified that the Treaty requires Member States to take all effective
measures to sanction conduct prejudicial to the Community's financial in-
terests, including criminal penalties, equivalent to those imposed for vio-
lations of the same severity by the national law, and always effective, pro-
portionate and dissuasive. However, unlike the first decisions of the Eu-
ropean Court, the principle of assimilation in the art. 209A of Maastricht
Treaty was not only limited for whom concern the relation of equivalence
between sanctions to adopt at a national and Communitarian level, but
extended to ,all the measures®, that means the provisions of legal, admin-
istrative or regulatory nature, administrative organization and, of course,
sanction system.

With regard to expenditure, fraud is the use or presentation of false,
incorrect or incomplete statements or documents, which has as its effect
the misappropriation or wrongful retention of funds from the general
budget of the European Communities or budgets managed by, or on be-
half of, the European Communities; the non-disclosure of information in
violation of a specific obligation, with the same effect and the misapplica-
tion of such funds for purposes other than those for which they were orig-
inally granted. With regard to revenue, fraud is the use or presentation of
false, incorrect or incomplete statements or documents, which has as its
effect the illegal diminution of the resources of the general budget of the
European Communities or budgets managed by, or on behalf of, the Eu-
ropean Communities; the non-disclosure of information in violation of a
specific obligation, with the same effect; and the misapplication of a le-
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gally obtained benefit, with the same effect. In other words, the basic ele-
ments of EU fraud are an intentional act or omission by natural or legal
persons constituting and irregularity defined as a fraud and therefore
punishable by Court proceedings [4: 139].

An irregularity, on the other hand, is a violation of rules and/or pro-
cedures that do not necessarily involve a gain or illicit intent, not a crim-
inal matter but an administrative one: it is therefore lends itself to the
possibility of administrative rather than criminal sanctions. Then, it made
a distinction between the sphere of criminal law and that of administra-
tive law. This is a fundamental but unambiguous distinction, for though
an irregularity is not a criminal offense in the legal sense, it could be that
behind the irregularity a fraud is hidden, which instead is a criminal of-
fense. In view of the above, the discussion of irregularities is central to
the discussion of fraud. The irregularities are fields where fraud thrives.
Consequently, taking a step back, the tolerance for lax administrative
practices, inadequate regulations, hyper-complicated payment mecha-
nisms, excessive exceptions and derogations, lack of transparency, etc.,
which results in a huge amount of irregularities and errors, is equivalent
to a tolerance against a relatively high-level fraud [5: 77].

The principle has been stated repeatedly and consistently by the
Court, even in cases where the issue was not the specific object of the dis-
pute, such as Fransson case and more recently, the well-known Taricco
case. However, the question could be definitely closed with the adoption of
the PFI directive, and a clear definition of the meaning ,financial interest®,
inclusive of VAT and his relevance for EU budget. Considering that VAT
fraud threatens EU'’s financial interests could increase cooperation and im-
prove the fight against this fraud, allowing in particular the future EPPO to
be competent and to help prosecuting VAT frauds. For whom concern ex-
penditure items, structural and cohesion funds on the one hand, and agri-
culture and rural development on the other, each account for about 38%
(€54 billion in 2014) of total EU spending (€142 billion in 2014).

OLAF’'S RELATIONSHIP WITH SISTER TRANSNATIONAL
AGENCIES AND THE FUTURE EPPO. COOPERATION
BETWEEN EUROJUST, EUROPOL AND OLAF

The protection of the EU’s financial interests (PIF) recalls, at Art.
325 para. 1 TFEU, the multiple levels of cooperation required to counter
and combat fraud and other illegal activities affecting the financial inter-
ests of the Union. While the vertical cooperation between the EU and na-
tional actors has been analyzed several times by doctrine, the horizontal
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cooperation between EU actors holding specific PIF responsibilities has
been generally neglected. Therefore, the implications of a trilateral rela-
tionship between OLAF, Europol and Eurojust should be deeper studied;
the existence of different supranational bodies, with coordination powers
strictly limited to their specific functional competence, in a sector sub-
stantially common, it is not only a potential waste of human and economic
resources, because the inefficient coordination among those actors, but
can cause the biggest failures in the fight against fraud and other illegal
activities affecting the financial interests for the European Union [7: 55].
Unfortunately, OLAF has always had troubled relationships with sister
transnational agencies, particularly with Eurojust.

The legal framework of Eurojust is known; briefly, its role is to offer
support, coordination and assistance to national authorities in cases
which have a cross-border dimension and to assist in liaising between
national prosecution and legal authorities in relation to serious crimes
affecting two or more member states, in accord to the determinations ex-
pressed by Member States in Tampere Council of 1999.

Eurojust headquarters is composed of national prosecutors and
magistrates or police officers from each member state and its objective is
to facilitate co-operation between the national prosecuting authorities
and to improve the co-ordination of criminal investigations and infor-
mation exchange, and directly accountable to the Council of Ministers to
which it reports on a regular basis. During the coordination meetings, na-
tional, judicial and police authorities are in a position to exchange infor-
mation and strategies, supported by Europol's analysis, and discuss is-
sues related to judicial cooperation, with a symmetrical range of action to
Europol. Article 85 par. 1 TFEU confirmed that in relation to offences
against the financial interests of the EU, Eurojust grants a power to start
investigations or prosecutions, and the further amending Decision
2009/426/JHA strengthened the judicial powers attributed to the na-
tional member. Therefore, at first light, it might appear that the natural
consequence for OLAF and Eurojust is to cooperate: OLAF on the investi-
gation side, where it conducts administrative investigations, and Eurojust
providing the link with national prosecutors. In other terms, the Lisbon
reforms were expected to transform them in true partners with the com-
mon mission of an effective criminal law enforcement in an espace judi-
ciaire européen with due respect to the rule of law; the space of freedom,
security and justice, by virtue of the dictated prediction art. 3 TEU,
seemed to ,exaggerate the internal market at the forefront of EU prioriti-
zation, thus becoming the fulcrum of the next stages of the integration
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process“. This is partially true, but the relationship between the two bod-
ies remained troubled. Such condition already surfaced in the original Re-
cital 5 of Council Decision 2002/187/JHA establishing Eurojust: ,[The
College] should take full account of the sensitive work carried out by Euro-
just in the context of investigations and prosecutions. In this connection,
OLAF should be denied access to documents, evidence, reports, notes or in-
formation, in whatever form, which are held or created in the course of
these activities, whether under way or already concluded, and the transmis-
sion of such documents, evidence, reports, notes and information to OLAF
should be prohibited”.

This recital was removed only by the 2008 amendment of the Eu-
rojust Decision. It was evident that, from the beginning, Eurojust believed
that OLAF saw it as an institutional competitor. There were instances of
OLAF liaising directly with national judicial authorities and not informing
Eurojust and also setting up a magistrates unit within OLAF, in potential
rivalry with the Agency, although its Magistrates Unit is totally dedicated
to fighting EU fraud, whereas for Eurojust, fraud is just another issue and
not as priority as terrorism and organized crime. At the same time, there
was a feeling of resentment as OLAF considered Eurojust ‘responsible for
there not being a European Prosecutor responsible for fraud’. Eurojust
took the view that OLAF believed it had no role to play in fraud investiga-
tion unless other serious crimes were linked to EU fraud, such as using
money fraudulently obtained from the European Budget to help fund
drug trafficking or arms dealing for example. This view of Eurojust cannot
readily be blamed, as OLAF officials believe that its own Magistrates Unit
is more than capable of liaising with national judicial authorities without
the assistance of Eurojust.

Of course, such ‘mentality’ is not conducive to fighting fraud effec-
tively. In addition, they not seems to ,speak the same language“; indeed,
although the link between financial offences to the EU budget and orga-
nized crime is notorious, OLAF effort to adopt a common working defini-
tion of organized crime with other agencies.

The ,misunderstanding” between bodies may be due to the previ-
ous, more general, problematic configuration of the inter-governmental
and communitarian dimension, of the old first and third pillars, as differ-
ent models of European integration in the field of criminal law. In terms
of Europol [8: 17] its role in the fight against EU fraud has not really been
developed. Its activity consists mostly in collecting, storing, and pro-
cessing intelligence Europe-wide in order to facilitate the exchange of in-
formation between competent authorities of the Member States. OLAF
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took the view that Europol is far more interested in customs issues than
wider EU fraud matters.

There is some consistency to this view, in particular for drugs and
terrorism related crimes, shared also, since the late 1990s, by part of the
Commission. Europol does not have the investigative powers that OLAF
has, because it is more of an intelligence gathering and analysis organiza-
tion. Its powers differ from those of OLAF. Yet, its role in intelligence gath-
ering and police co-operation would strengthen OLAF’s investigative
function if the two bodies could liaise more closely, as shown by opera-
tions like ,Diabolo I1“.

The ‘agreement on arrangements of cooperation’ signed between
OLAF and Eurojust on 24 September 2008 covers arrangements for reg-
ular contact and cooperation with joint teams which will meet on a quar-
terly basis and exchange case summaries and provide feedback on pro-
gress made in investigations, strategic information and also operational
cooperation as well. The two bodies shall inform each other on any case
of common interest, exchange all necessary information within the limits
of confidentiality and data protection rules, and coordinate the assistance
activities they offer to national judicial authorities.

This is a major step forward and hopefully will enable a more pro-
ductive and harmonious relationship to develop which will ease the
concerns about a fragmented approach taken by transnational bodies.
Moreover, operational synergies between the three main EU actors has
been increased by their involvement in Joint Investigation Teams (JIT).
They represents an efficient international cooperation item between
two or more States, to create a temporary synergy in transnational crim-
inal investigation (disciplined by ad hoc agreements) that permit a
faster collection and exchange of information and evidences, without re-
course to traditional judicial cooperation instruments. OLAF, Europol
and Eurojust can jointly or separately promotes a JIT to the national au-
thorities when the information they possess indicates its usefulness,
and their respective agreements obliged them to communicate each
other when they suggested or joint in a JIT relating to fraud, corruption,
or any criminal offence affecting the Union’s financial interests, giving
opportunity to participate.

However, although the Stockholm Program of 2009 wished for Eu-
rojust and Europol to be systematically involved in the major cross-bor-
der and informed operations of the creation of joint investigative teams
between member States, this decision has been remitted to States’evalu-
ation, on a ,case by case” criteria, and often the exclusion of EU actors is
the result, albeit formally to maintain the secrecy of the investigation (but
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this is obviously an unreasonable argument to use against Europol or Eu-
rojust participation). Not surprisingly, from the other side, Eurojust De-
cision of 2009 posed the condition for OLAF to cooperate in the same JIT
(within the limits of OLAF legislation) to the non-opposition of the na-
tional authorities, despite OLAF’s usefulness, due to its experience and
knowledge in the prosecution of a case.

OLAF’s role within the entire construction of the European criminal
law area remains therefore unanswered, and further progress are strictly
bound to the future, uncertain scenario emerging by the establishment of
the European Public Prosecutor’s Office ‘from Eurojust’, according to the
first paragraph of Article 86 TFEU.

In conclusion, this general overview of the European Anti-Fraud
Office, which undoubtedly deserves further and far-reaching insights,
has made possible to highlight how, once again, the Office's hybrid sta-
tus has been the main source of many fortunes, but also , miseries”, for
OLAF. The overall picture of the area of Freedom, Security and Justice
still has a high level of fragmentation, accompanied by current political
and financial instability. This has undoubtedly weakened the potential
of the European Public Prosecutor's Office and of the Directive on the
Protection of Financial Interests in a field of criminal law harmonization
in Europe, which has always been the subject of nationalist ,jealousies”.
More generally, for the moment, it is lost the opportunity to strengthen-
ing the existing instruments and make order among the operating agen-
cies, in various ways, in the PIF context: unfortunately, the EP, with the
currently envisaged structure and powers, probably could not improve
the fight against PIF offences.

Although the overlapping tasks allocated to the three bodies leads
OLAF, Eurojust, and Europol to work together, instead there seems to be
an absence of political will for a more organic view on the repartition of
function to each of them in those cases where the competences tend to
overlap, considering the event as a ,contingency*, justifying a minimal,
occasional cooperation, more than an ordinary circumstance. In other
terms, the three actors were made in a piecemeal fashion, where the main
concern was to ensure cooperation with national authorities, without at-
tention to the relationship between the EU bodies. Moreover, main
OLAF’s activity should find a better classification as ,police investiga-
tions“ and evidently linked to prosecution activities, even if it is repeat-
edly claimed that they are in fact administrative in nature.
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